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ISSUES 


1, Did the Trial Court err in admitting the statement 
jof Rose Marie Baker into evidence against the defendant 
eorge Baker over defendant's objection? 

2. Did the Trial Court err in denying defendant's 


| 
| 
tions for judgment of acquittal at the close of the Govern- | 
| 
| 


[ents case and at the end of the trial? 

} 3. Did the Trial Court err in refusing to charge, as 
Isquerte by the defendant, that the Government must establish 
that the conspiracy actually existed on or before September 15, 
11974 as charged in the indictment? | 


PRELIMINARY STATEMENT 


The within appeal by the defendant appellant George 
| Boker is of a conviction after a trial in the United States 
| District Court for the Eastern District of New York by the 
bapege George C. Pratt and a jury, of Count One of an 
jeight (8) count indictment, numbered 76 CR 380. 
| Count One of the indictment alleges that “commencing on 
lor before the 15th day of September, 1974 and continuing up 
|to and including the 9th day of April, 1976, both dates being | 
|@pproximate and inclusive, within the Eastern District of 
New York and elsewhere, the defendants Rose Marie Baker and 
George Baker and other persons unknown did agree, combine 


thereof, the Social Security Administration, by obtaining and 


aiding in the obtaining of payments of false, fictitious and 
|fraudulent claims in that they did claim payments and did 
lobtain payments on the claim of the defendant Rose Marie 


| 
| 
| 
jand conspire to defraud the United States and an agency 
| 


|Baker under Title 42 U.S.C. section 402, knowing that such 
jclaim was false, fictitious and fraudulent and that they were 
t entitled to such payments". 


STATEMENT OF THE CASE 


Om June 3, 1976 the defendant George Baker and his wife 
|Rose Marie Baker were indicted under indictment number 76 CR 
| 380 on an eight (8) count indictment. 
| On August 23, 1976 the defendant George Baker was tried 
|separately under count one of the indictment and was found 
|guilty om August 25, 19/6. 
| Count one of the indictment alleges that “commencing on 
jor before the 15th day of September, 1974 and continuing up 
Ite and including the 9th day of April, 1976, both dates being 
|approximate and inclusive, within the Eastern Distirict of 
|New York and elsewhere, the defendants Rose Marie Baker and 
|George Baker and other persons unknown did agree, combine 
land conspire to defraud the United States and an agency 
I thereof, the Social Security Administration, by obtaining and 
|aiding in the obtaining of payments of false, fictitious and 
fraudulent claims in that they did claim payments and did 
jobtain payments on the claim of the defendant Rose Marie 
[Baker under Title 42 U.S.C. section 402, knowing that such 
iclaim was false, fictitious and fraudulent and that they were 
not entitled to such payments". 

The indictment further alleges that a number of overt 
acts were committed in furtherance of the said conspiracy. 
However, the only overt act attributed to the defendant Georg 
|Baker is that oR or | es the 15th s doy of September, 1974, 


| 
| 
| 
| 


4 


the defendant George Baker sailed a boat to the Fire Island 
jinlet, within the Eastern District of New York, and abandoned 
the boat in the water", All other overt acts alleged in the 
lindictment were attributable to the co-defendant Rose Marie 
Baker. 
At the trial, it was established that the defendant 

orge Baker had abandoned his boat and disappeared on 
September 15, 1974 (transcript page 59). 
| It was further established at the trial that Rose Marie 
|Baker filed a Social Security claim on June 16, 1975 based on 
ithe presumed death of the defendant George Baker and received 
lSocial Security checks as a result of that claim commencing 
lon July 25, 1975 (transcript pages 85-91). 

During the trial, a statement made by Rose Marie Baker 


| 
| as admitted into evidence over the defendant Ceorge Baker's 


jobjection (transcript pages 63-66). Among other things, Rose 
Marie Baker had said in her statement that "We both were 

| oncerned about receiving the Social Security benefits, We 
jfelt we had committed a Federal crime and thought we should 

| ontact an attorney, rather than going direct to Social 

| ecurity. “(transcript page 65, lines 18-21). 

| In the opening address by the United States Attorney, he 
istated that an agreement was entered into to defraud the 

l overnment while these checks were being received (transcript 
: e 49, lines 11-14) despite the fact that the indictment 

| harged that the Saban was entered into on or before 


September 15, 1974. 

| The Trial Court refused to charge as requested by the 
defendant that the Government must establish that the con- 
lepiracy actually existed on or before September 15, 1974. 

During the entire course of the trial, no evidence was 
presented of any communication or contact between the defen- 
}dant George Baker and his codefendant wife Rose Marie Baker 
| uring the period of time between September 15, 1974 (the 
| e@ of defendant George Baker's disappearance) and June 16, 
hors (the date that Rose Marie Baker filed her Social Securit 
| laim). 

In addition, no evidence was presented of any communica- 
| ion between the defendant George Baker and Rose Marie Baker 
t for to September 15, 1974 regarding the alleged conspiracy. 
| At the end of the Government's case, the defendant moved 
lfor judgment of acquittal pursuant to Rule 29 of the Federal 
Ntan of Criminal Procedure (transcript pg.200, lines 17-18). 

e Trial Court denied defendant's motion (transcript pg. 223, 
lines 4-5). 
| At the end of the trial, defendant moved that the 
Iwerdict be set aside and that the motion for judgment of 
acquittal be granted and the Trial Court denied this motio: 
| transcript pg. 305, lines 1-4). 


si RS. CORRE ee oe Aen RIN 


| POINT I 

The Trial Court erred in admitting the statement of 
Rose Marie Baker into evidence against the defendant George 
| Beker over defendant's objecticn (transcript pg.65, lines 
|18-21). 
| Rose Marie Baker's statement constituted a confession 
jat least in part,: "We both were concerned about receiving 
[the Social Security benefits. We felt we had committed a 
| Federal crime and thought we should contact an attorney, 
jrather than going direct to Social Security." (transcript 
pg. 65, lines 18-21). 
| The use of one defendant's confession as evidence agains 
le codefendant violates the codefendant's right of confronta- 
|tion where the confessor refused to take the stand. (Delli 


|Paoli v U.S. 352 U.S. 232, Bruton v U.S. 391 U.S. 123) 


|PorNr II 


| The Trial Court erred in denying defendant's motion for 
| judgment of acquittal at the close of the Government's case 
jand at the end of the trial (transcript pg. 223, lines 4-5 
land transcript pg 305, lines 1-4). 

Such motion should be granted where “the evidence is 
Anguffictent to sustain a conviction..." (Rule 29, Federal 


jRules of Criminal Procedure). 


The evidence presented at the trial was insufficient to 
sustain the conviction of the defendant George Baker. 

The evidence showed that the defendant George Baker 
| abandoned his boat on September 15, 1°74 and that on June 16, 
1975 hie wife Rose Marie Baker filed for Social Security 
|benefits based on the defendant's presumed death. 

There was no evidence presented of any contact or com- 
j@unication between the defendant and his wife between the 
| eforemebt ioned dates. 

There was no evidence presented that the defendant 
George Baker conspired with his wife to defraud the Social 
| Security Administration. 


|POINT III 
The Trial Court erred in refusing to charge, as requeste 
jby the defendant, that the Government. aust establish that 
|the conspiracy actually existed on or before September 15, 
|1974 as charged in the indictment. 

The indictment charged that on or about the 15th day of 
September, 1974, the defendant George Baker abandoned his 
boat in the water. 

| Aside from the aforesaid act of abandoning his boat, 
there were no other acts attributable to the defend nt 
|George Baker which would tend to connect him with the alleged 


‘ 


conspiracy. 


RB NERS a: i 


CONCLUSION 


The defendant concludes that his judgment of conviction 
ld be reversed and that his motion for judgment of acquit- 
1 should be granted on the ground that the admissible 
dence presented at trial was ineufficient to sustain his 
viction of the crime charged in Count One of the indictment 
nd that his guilt was not established beyond » reasonable 
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UNITED STATES DISTRICT COURT 
EASTERN DISTRICT OF NEW YORK ; 


UNITED STATES OF AMERICA 
- against - 


ROSE MARIE BAKER, 
GEORGE BAKER, 


Defendants. 


THE GRAND JURY CHARGES: 


COUNT ONE 


4 


Viatt | q 


(En PD LCT ME NT 1) 


l oils 
Cr. No. () 
(Fitie 18, U.S.C., $§266, 


1001 and §1341) 


Commencing on or before the 15th day of September 


1974 and continuing up to and including the 9th day of April 


1976, both dates being approximate and inclusive, within the 


Eastern District of New York and elsewhere, the defendants 


ROSE MARIE BAKER and GEORGE BAKER and other persons unknown 


did agree, combine and ,conspire tu defraud the United States 


and an agency thereof, the Social Security Administration, by 


obtaining and aiding in the obtaining of payments of false, 


fictitious, and fraudulent claims in that they did claim payments 


“and did obtain payments on the claim of the defendant ROSE MARIE 


BAKER under Title 42 U.S.C. §462, knowing that such claim was 


false, fictitious and fraudulent and that they were not entitled 


to such payments. 


In furtherance of snxid unlawful conspiracy and for the 


purpose of effecting the objectives thereof, the defendants 


ROSE MARIE BAKER and GEORGE BAK:R committed the following: 


OV & 


RP A © TS 


1. On or about the 15th day of September 1974, the de- 


fendant GEORGE BAKER sailed a boat to the Fire Island Inlet, within 


the Eastern District of New York, and abandoned the boat in 


the water, 


2. The defendant ROSE MARIE BAKER did receive in the 


o 9 « 


mail at Box 197, Beeville, Texas, on or about the dates indicated, 
the following United States Treasury checks and did negotiate 


these checks: 


DATE : CHECK NUMBERS AMOUNT 
December 3, 1975 61866701 $509.50 
December 3, 1975 ' 61866702 $101.90 
January 3, 1976 14718899 $509.50 
January 3, 1976 14718900 $101.90 
February 3, 1976 66348668 $509.50 
February 3, 1976 66348669 $101.90 


3. Counts Two through Seven are hereby alleged and in- 
corporated as additional overt acts in furtherance of the con- 


spiracy. (Title 18 U.S.C. §286). 


* COUNT TWO 

On or about the 15th day of June, 1975, within the 
Eastern District of New York, the defendant ROSE MARIE BAKER 
did knowing!y and wilfully make false, fictitious and fraudu- 
lent statements and representations about a matter within the 
jurisdiction of an agency of the United States in that she did 
make claims for payment under Title 42 U.S.C. 8402 to the 
Social Security Administration wherein she stated that her 
husband, defendant GEORGE BAKER, was deceased when, in fact, 


she knew him to be alive. (Title 18 U.S.C. §1001). ' 


COUNTS THREE THROUGH SEVEN 
On or about the dates herein below indicated, within 
* the Eastern District of New York at 5 Bay Drive, Babylon, New 
York, for che purpose of executing a scheme and artifice to 
defraud the United States and to obtain money by means of 
false and fraudulent pretenses, representations and promises 
and in furtherance thereof, the defendant ROSE MARIE BAKER did 


take and receive from the United States Postal Service checks 


* oa 3 ow 


* 


issued by the Social Security Administration as hereinafter 


indicated: 
COUNT CHECK § ° AMOUNT NATE 
. THREE 5479130 $4753.00 Tuly 25, 1975 
, 5479139 $1205.60 July 25, 1975 
: FOUR 56506684 $ 509.50 August 2, 1975 
56506685 $ 101.90 August 2, 1975 
FIVE 5521979 $ 509.59 September 3, 1975 
5531980 $ 101.90 September 3, 1975 
SIx 57062665 $ 509.50 October 3, 1975 
57062666 $ 101.90 October 3, 1975 
SEVEN 9950393 $ 509.50 November 3, 1975 
9950394 $ 101.90 November 3, 1975 


(Title 18 United States Code, Section 1341) 


A TRUE BILL. 


FOREMAN . . 


a AVID G. TRAGER 7 
eine UNITED STATES ATTORNEY a 
th, EASTERN DISTRICT OF NEW YORK 


UNiED STATES orsverer_— (OTR 
EASTERN. Dietrict of _NEW YORK 


a een 


THE UNITED STATES OF AMERICA 


vs. 
ROSE MARIE BAKER, GEORGE BAKER, 


Defendasate.— 


INDICTMENT 


(T. 18 U.S.C., §286, §1001 and §1341) 


TOP eR. 


Filed in open court this —....-_____. day 
wag de 2s TB ccs 


Ut PO 002-462 


Douglas J. Kramer, AUSA 
330-7028 


Opening - U.S. Attorney 

something about {it when they had a chance 
something about it. Put they just couvuldn'c 
chance to do something about ir. 

Now, you will have to judge as finders of 


the facts whether the facts taken in conjunction 


with these statements that the avidence will show 


are faise, exculpatory statements - - in fact, to 
clear themselves - - turn out to be statements 
which I think the evidence will show you doesr 
-lear them. But shows Mr. Baker at som: time 
while these checks were being received, entered 
into an areement with his wife to 
Governaent., It's as simple as that. There is a 
lot of avidence though you're goinx to hear that 
is going to seem somewhat disconnected in that no 
Single incident will have any overwnelining proof 
case. [ ask you 1 eep in mind that 
you will be getting a lot of evidence coming in 


from various an,les, from various people that may 


‘ather until the end of the case 


You will see how this puczle all makes a very clear 


plccure of the husband andwife neudiny money and 


Vilertsielcer - direct 
and way wother's maiden nawe is Eva Wolfe. 1 aa married 
Lo XOSemarie thré,;lia Baker. Mrried wa. 12/19/60 at 
Jamaica, New York : 3 NWa@vGl weserve 1y57] - 
1993. My Serial nwmaber is 4791171. 

My nea@sch was poor in ly/l or 1)/2. my stomach 
was bothering we and medical opinion inaicated possible 
cancer and/or an operation. I had to stop work in 1973 
bec@use OL way ne@itn. fs september Ls/s approéched [| 
depressed anu nad concemplated suicice. 
out iile insurance policies in 1l]i oc 3 I had nad 
a boating accident, when the wotor had stopped about 
Or tires years beiore september o1 iy/4. ‘Vnen I went 

boat On september lotn, is/4, L wence with 
UsSappearing. { Lone soetl to Cire 
widdle og the bay and swam ashore. TJnere was 
Sicerable Voast Guara investi,acion Lullowin,,. 

Aiter September 15th, 1974 £ went to} 
ALKANSAaS anu worked Chere as a welaer tor a 
tarmer whose name i don't remember. 


Oi “dgar Baxter. Ay wayes were paid 


Ll was there about tour months. 


Jila Bend, Ari.vuna, was the next lucacion where 
4 re6lG0d. i worned Cilere on @ ranch 4s a cowboy using 


. ti. - Ss * ; ~ t s% a * ot 
CNe Ohad oy Baxter. 4 W&S (there a@oout iwo anu @ valf 


Gamertsfelder - direct 

Do you wish fo see it before it's marked, 
Mr. Barahal? 

Mk. BARAHAL: Yes, I do, your Honor. 

(Handed, ) 

MK. KRAMER: That's 80433, your Honor, I'm 
sorry. 

Mk. BAXAHAL: Your Honor, my objection 
stands on the grounds of hearsay. 

THE COURT: Overruled on chose Zrounds, 

Lect it be marked in evidence. 

THE CLERK: Government's Exhibit number 
marked and received into evidence. 

MR. KRAMER: With che Sourc's permission 
may Mr. Gamertstelder read thls to the jury? 


THE COURT: He may. 


BY MR. KRAMER: 


Will you please read that statement to the 


jury? 
A "My full naine is Rosemarie “ergelia Baker, My 


birthday is 9/2/33. I was bom Bronx, New York. My 


father's name was Mario Mergelia and my mother's name 


was Josephine Felisi, 
In early 1974, my husband was havin. a great deal 


of trouble with his stomach, He would not talk about 


amma 


A NC NEEL ELA ET ANN iE ee een ee ees 
on st mE NEE ARG ARE 

ee meet et mcm = 

lo ean as mee RR ramen 


Gamertefelder - direct 64 
his condition and he would get mad at me if I asked him 
abouc his stomach. I applied for welfare sometime in 
1374 before the disappearance in 1974, 

I hac no idea that wy husband was thinking about 


suicide or that he was planing to disappear. 


On September Ll5th, 1974, I drove my husband to 


Lhe Japtree Boat Basin at about 5:U0 o'clock. It was 
my understanding, that he was to pick up our boat and 


intended to ,0 fishing and then bring the boat to our 


house which is on the water. After he did noc com 
home I called the Coast Guard at about 4:00 A.M. on 

The Coast Guard called back at 
9:00 4,ii, and tola m that they had tound a boat drift- 
ing and asked ue to come down and identiiy the boat. 
I went dcown to bee the boat and identifled it as ours. 
The Coast Guard searciied for several days and tound no- 
body. I aiso contacted the Suffolk County Police and 
they invescip,ated., 

After the Coast Guard completed their investi- 
gétion, &iter about two months, 1 concluded that my hus- 
band was dead, but [ still held out some hope that he 
wight be alive. I told the cnildren that their father 
had gone away. I did tell our vldest dauxhter that 


wneir father possibly drowned. 


t 


Gamertsfelder - direct 
I consulted an attorney, Floyd Sarisohn. The 
Spelling may be incorrect. He advised m to contact 
our insurance cowpanles and make proper claims. He 


contacted the insurance companies for we. The insur- 


ance companies wrote back saying they wouldn't pay 


without a body. He took the case into Surrogate Court 
and the court declared my husband leyally dead, 

Sometiie in the summer of 1975 I contacted 
Soc:tal Security and filed clain. I submitted to them 
a Goat Guard report which indicated that Georye Baker 
is presumed drowned and death certificate will follow. 
I had no further contacts frow Seocial Security after 
the initial interview until today. 

‘My husband phoned me sometiae in the Latter part 


or 1376. I was very surprised to hear from 


Wwe both wer? concerned about receiving the Social 
security benefits. We felt we had committed a Federal 
crise and thou,ht we should contact an attorney, rether 
tnan going alrect to Social Security. 

We did contact an attorney in Texas regarding 
takin, the wotor home out of state. I was concerned 
because it was used as collateral for a new car purchase. 


Corpus Unristi National Bank held the note on the car. 


Gamertstelder - direct 


we knew chat we were leavin, Texas and chose co con- 


tact an attorney rather than a bank to avoid a has- 


he did not calk to this atcCornmey about the So- 


al Security matter, because, again we were preparing 


to leave, 


We came to Ohio and subsequently contacted an 


attorney in Mansfield and were arrested. . . 


And that's signed by Rosemarie 


Thank you. 


' 


Baker, 


Now, Mr. Gamertsfelde:, L'm going to show you 


Government's Exhibit 21A and 21B for 
and ask you whether you can identify 
This is a copy 


inpuc form that is prepared before a 


via teletype to change a person's ad 


identification 
these records? 


‘nan.e of address 


W29Sa,e is sent 


r@Sss on a Social 


security check. The accompanyin;, torm is the hara copy 


produced by the teletype machine a@iter tt messace has 
re J Pee ’ 


in fact been sent. 
Now, the first fonn, 


form, 1s that a routine 


3 @ matter 


© 


Taccice Lor 


the tomas when a change of address is 


Barone - redirect 
rik. BARAHAL; I have no further questions, 
THE COURT: Any redirect? 
MR. KRAMER: Yes. 
REDIKECT EXAMINATION 
BY MK, 


6 there any indicetion that you have or 


anything to your knowledge that you know of as to 


whether or not only Mr. Baker had this card or other 
people hed this card besides Mr. Baker’ 
No, 1 don't really know. 
iis wife might have also had a cerd? 
His wife could have used the card, she has 
sane surnene, 
You said there was no logs of reported card? 
No, there wasn't, 
THE COUKT: Thank you, Miss Barone, you may 


Step down, 


(Witness excused.) 

MR. KRAMER: Miss Salman, 
BA : >ALZMAN, called as a witness 
on behalf of the Government, having been first 
duly sworn, was exa@ained and testified as 
follows: 


NA LINAT ION 


Selzman - direct 
BY MR, KRAMER: 
Miss Sal.eman, by whom are you employed? 
Social Security Adalinistration,. 
And what are you dutics? 
CXcuse me j 
Vhat are you duties? 
an operations supervisor. 
Miss Saluman, I'm golng to show you Govern- 
ment'’s Exhibit 1 for identification <- - 
BAKAHAL: Your Honor, I'll stipulate 
rs. Baker ffled the Social Security application 
on June loth of 1975. 
THE COURT: Is that exhibit L? 
ik, KAAMEK: Exhibit 1 and 
we offer these into evidence and then have 
gome testimony - - 
THE COURT: Let them be warked in evidence, 
THE CLERK: Governwent's Exhibic 1 and 2 
marked and received in avidence. 


BY Mk, KRAMER: 


Now, I'm going to give you Governmenc's Ex- 


hibit 1 and 2 in evidence. 
weferring to Government's Exhibit 1, that is a 


as 


Security benefits, is it not? 


Sal: man - direct 


Woder what prowren? 


4 ‘ fother’s insurance benefits. 
m4 5 And who made that claim 
: 
} 
6 , Mrs. Baker. ‘ 
> ‘J Wheat is the program that claim is made for, 
8 wnat is the nature of that pro,raem! 
9 j ‘dother's insurance benefits are payable to a wid- 


10 | ow when ane ses minor children in her care. when there 


is @ loss of incone due to the death of ine husband, 


12 and che husband would have to weet certain work re- 
1 4 1 LYreiaence. 
14 Would it be unusual to rs ive a claim such 


15 as tnat, Crom (ha aeceasoc! 


6) * rom 


18 , He could net do that 
, | , ry ' 
i» sILdn't d Lt 1e°9 have o be dead, 
19 i ould Lf )? } ; j ) 4 ‘ d 
| 
2c 4 Y « | 
rm Now, on that claim, is it claimed that a 


person is deceased? 


Yos. 


-Ovarniaen 


er, cen erences amas atammasc gins acme sai dle TE ETE 
rr el Seo ee 


a NE TN 
et eR 
A : E 
ia Se, 


cu Y 4 + 3 sp 
54i208n ~ Girect 


21; deceased? 


3 ij - Geox bY a Baker, 
| 
4 || Q Looking ac exhibit 2, wie propraa were 
1 
5 | those benefits, 
6 ’ Sucviving child's insurance benefits. 
7 |i ; Vhat's the nature of that pro,ran? 
8 2 Very similar to the first, except it's payable 
to the children of the deceased person)who has worked 
under che Social Security propran. 


‘ 11 i i who me te that claim? 


| 


IZ}; &f KOsemeire Baker, 
a3 : nen were those claims made? Can you tell 
form? 


15} £ June 16th, 197 


peed 
a 
ua 
Cc 
pas 
f 

~ 


av jj fig 


a fhis s 


rb] 


vs Babylon, New York, L172. 
18 | é Both claims then were received at the Babylon 


\ffice of che Sociel Security Administration? | 
| 
| 
| 


( 21 | i'w poing to show you, in just a moment, 


| 

22 || Government's Exhibit 3 for identificacion - - | 
| 

| 


lace that Kosemarie Baker received certain Social | 
{ 
t 


Salazaan - direct 
COURT: Are those the checks in ex- 
- exhibit 37 
BARAHAL: That is correct. 
20UKY; Any objection? 
BARAHAL: I have no objection and [ 
would stipulate she received those checks. 


COURT: All right. 


Government's Exhibit 


<cOlved in evidence. 


to show you a packet of six- 
checks marked Governan } Exnible . Can you take 
the packet and examine it, please? 
(The witness complies.) 


Now, did there come a time that benefits 


were pald on Ars. Bak 3; ciabln for surviving widows 


and surviving children benefits? 


the first checks paid on those 


@aounts of the two checks? 


it | /é 
‘| 
1 |! Salzman - direct/cross 90 
ay Uf For the children were $4,753.00; for Rosemarie 
| 
3} Baker it was $1,205.60. | 
4/ ( And thereafter were monthly paymencs made? | 
Si A After that monthly paymenc. 
6 |) : \Vhen were the last monthly payments you | 
i! 
7\| have there? | 
Bi; A February jrd, 1976. | 
| 
9 | MR. KRAMER: Thenk you, very much, we have | 
10 | no further questions. 
1 : | 
11 || THE COURT: What was the amount of the | 
i 
12 || monthly payments? 
13 || THZ WITNESS: For the children, it was | 
i 
| | 
14 | $509.50; for kosemarie Baker it was $101.90. | 
Hi i 
H ees . 
15 | THE COURT: Cross-examine. | 
16 || CROSS-EXAMINATION | 
H 
17j]| BY Ma, BARAHAL: 
| 
18 | D, Mrs. Salzman, this application was made in 


Yune of 1975: isn’c that correct? 


tw 
© 

> 
Ps! 
iy 


{hat was made by Rosemarie Raker? 


+5 ! Right. | 

23 | y fad this was the first claim that was made | 

24 || with Social Security; isn't that correct? | 

25 # I can t tell from these papers. | 

Hy i 

: i | 


Salzman - cross 

q But, in any event, the first payment that 
was made was in July of 1975; isn't that correct? 
A On these applications. 

Q fnd it was based upon the allegation that 
her husband had died in September of 1974; isn't chat 
correct? 

A Let me just check the date of that. Yes. 

BAXAHAL: I have no further questions. 

COURT: any redirect? 

KRAMER: No redirect. 
» COURT: Thank you, itiss Salzman. You 

may step down, 
Witness excused.) 

Mk. KRAMER: We call Mrs. Carpenter as our 


next witness. 


THE COUKXT: Step up, please. 


(Whereupon, che following side bar discussion 
took place:) 

tk. KRAMER: Mrs. Carpenter is simply going 
Co testify to a chain - - a change of possession 
of a certain credit card, the TWA credit card; 
she's a matron at the jail where the Bakers were 
lodged, when they were first @rrested; she will 


state she Cook from Mré. Baker a pocketbook and 


further questions. 
THE COUKT: Cross-exaninetion? 
MR. BARAHAL: No questions. 
MR. KRAMER: The Government rests. 
THR COURT: Thank you, Mrs. Salzuan. 


The Government rests. 


1 think, at this point, we will take a brief 


recess, five minutes. 
1'1Ll ask the jury to retire to the jury room. 
Please do not discuss the case. 


MR. BARAHAL: Your Honor, I would have 4 


| 
| 
{| 
| 
| 
| 


motion at this stage - - 
THE COURT: Wait until the door is closed. 
(Whereupon, the jury Leav2s the courtroom.) 
THE COURT: All rixzht, Mr. Sarahal. 


MR. BARAHAL: At this stage, your Honor, I 


ed 


would move for a judgement of acquittal. 

I would point out to your Nonor that the 
charge in th2 indictment as it relates to this 
defendant states that commencing on or before the 
l5th day of December, 1974 and continuing up to 
and including the 9th day of April, 1976 - - 

“AR. KRAMER: Your Honor, for this moment, 


may I interrupt? 


Celloquy 


font for it to | 
4 | Therefore, I will deny the motion for judge- | 
| ; 
5 | nent of acquittal. 
i 
6 || We will resume, I seid, for che jury, 2:90 
i | 
‘| o'clock, but I'm told I have three pleas act 1:30 | 
| i 
" “| and 1 also have a judges mecting in about two | 
t P 
9 | minutes, which includes a sentence conference, 80 
: 
10 | I'm not going to yet to these pleas until a quarter 
| 
11 | to two, so with luck with can resun2 at 2:15, but | 
} 
i 
12 || yo ion’t neve to be back be for hec time. 
si j 
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quests 


Yemch? 


? “hy 
oom Wh RP AE 


BAPAHAL: 


von oo A : 
Government rests. 


| THT 
“ 
| 


testimoa 


set Tr 
met whi 


‘ith respect to 


written re- 


nave 


L 


the Covernmant's requests 


rest right after 


to rest when the 


ve still got to read 


w28 then and 


xcept for 
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to 


MR. BARAHAL: Your Honor, I would, at this 
time, move that the verdict be set aside and that 
the motion for judgement of acquittal be granted. 

THE COURT: The motion 1 


am 5 | ‘ 
§ denied, 


Thank you, gentlemen. 


| 
} 
¥ * * * 
| 
| 
| Cross - Kelly Mr. Sarahel 71> = 16 
18 |) oirect - Barone Mr. Kramer 73 - 33 
19 | Cross - Barone Mr. Baraha 33 = 84 
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Ti a <n een TP an -_ ¢ ct 
Barons Mr. Kramer 33 = 85 


"t ~ Salzman Mr. Mramec 35 - 90 
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Cross - Salemen Mr. Rarahal JQ - JL 


Direct - Thiel Mr. Kramer 76 - 72 
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nhebuttal - summation 
but, if the nusband was the person who saw the 
brakes were bad, and thereby enabled his wife 

iniury, then he would be respons- 

What we have here is not the situation of 
awite or a husbend yoing off and doing an iso- 
lated act and the Government suddenly comin, in 
and sayinzg to the other spouse, "you're respon- 
sible. We nave e continuin. course of conduct. 


| 


> have a situation of a husband orderin, merchan- 


dise in his wife's name, with no intent to pay for 


wife receivine this merchandise on a 
basis and allowing tnis to ~9 on and 
benefiting for the merchendise. She's responsible, 
is her husbend. She's allowin - husband to 
sormitoe@ fraud here. There's no auestion that 
Mr. Paker was the key to the wife's fraud. With- 
nim being dead, she couldn't ,et anything. 
the kev to the Government S and we 
why we require yar o come back 
guilty verdict. 
Thank you. 


(Vhereupon, the Jourt char; 


Mewbers of the 
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Now at the sta:e of the trial ere you @re about 
to undertake your final function as jurors. Your 


duty is a serious and important one. In perforn- 


in, it you actively hare with me with responsib- 


ility of administerin, justice according to law 


anc the evidence in this case. Your oath as jurors 


you to discharpe this finel task in an at- 
titude of complete fairness and impartiality, and 
mz, when you were 
without bias or prejudice for or apainst 
Governaant or the defendant as parties to this 
trpv2rsy. You must not vernit yourselves to 
soverned by syapathy or anv other consideration 
1s not founded in the evidence and ian these 
law. 
laportant to ¢ OVernmMenLl, 
42 enforcement of the crimina) aw is of 
importance to the wel fs Oi the comsunity. 
Wwvyiously, it is equaily Lyoortant to the 
defendant, who is charged with a serious criine 
and has tue right to receive a fundamentally fair 
and the commmity has an incerest in that too. 
a@ parcy en- 


Lian Liat 


Charg? 


ceorded to any otner party to 6 Licigation. By 


© sama token it is encitled to no less conside1: 
ation. 
All parties, the Goverhment and individuals 
alike, stand as equals befor? the bar of 
In this charge I shall descri’ : 
the «general principles of aoplicabl= to all criminal 
trials, then the nature of the charzes in this case, 
then the specific rules of law which are applicable 
and finally something abecut hew you 
a verdict. 


Your final role is 


sole and ex 


you apprise the credibtlity of 
-easonable inferences fr 
function now is to instruct you 45 to 
it is your duty to accept tase in- 
the law and to apoly them to Che 
find them. 
your 


Anything 


’ 


1arp,e 


4i L0 
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Gouodot. 
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r at the start of the trial, it continued in 
favor throughout the trial and it is in his | 
ty even now as I instruct you and it remains { 
| 

i 

i | 

is favor during the course of ix Celivera- | 


i only if and when you are saiisfied thet che 
romant has sustained it’s dDurcen of proving 


defendant's cuilt beyond a reasonable doubt. 


aot 


é td . ue i’ 4 “ @ | - ’ 4y ¢ ' 
i the sOVCIT wnt nes fal to : sStaLln Lt 5 


| 

| 

| 

| 

| : | 

0, than the presumption of innocence alone Is 
| 

i 

i 

| 


15 i] fine themselves: , Bat Cocre Ls j bt founded in 


» 


ason and arising out of che evidence in the case 


or the lack of evidence. It is a doubt which a 


mable person has, after weichin, all the evi- 


sasonable doubt is a doubt which appeals 


wee {seen ‘ ’ ’ sya 4 ; 
*Xper.ence, C is NOt capricious, 
Lon. 


AATICY 


Charye 

It, after a fair and impartial consideration 
of all the evidence you can candidly and honestly 
Say you @re noc satisfied of the gullt of a de- 
fendent, that you do not have an abiding convic- 
tion of his guilc - - in sum, if you have such a 
doubt as would cause you, 4&8 prucent persons, to 
hesitate betore actin, in watters ot importance to 
yourselves, then you have 4 reasonable doubc, and 
in that clircumstance it is your duty to acquit. 

On che other hand, if, after such an impart- 
ial and fair consideration o1 all the evidence you 
can candidly and honestly say you do have an abid- 
ing conviction of the defendant's guilt, such a 
conviction as you would be williny, to act upon in 
Laportant and weignty matters he personal at- 
fairs of your own life, then you have no 1eason- 
able doubt and under sucn cCircumslances is your 
duty to convict. 

neasoneble doubt dues not mean a positive 


certainty or beyond all possible doubt. If that 


were the rule, few persons, however ,uilty they 


mixht be, would be convicted. 
Since it is practically Lapossible for a4 


person to de apsolutely and completely convinced 


Charge 
of any controverted fact, the law in a criminal 
case is chat it is sufficient if the ,uilt of a 
defendant is wstablished beyond 4 reasonable doubt, 
not beyond all possible doubt. 

Nor is it the Governaent's burden to prove 
each and every bit of evidence Co be true beyond 
@ reasonable doubt. It's burden is to prove be- 
yond @ reasonable doubt each and every essenctiel 
@ lewent tne crime charged. 

I will say more about the elewnts of this 
crise in a few moments. 

nheasonable doubt may arise frow fallure 
oi the Government to produce evidence. 

The defendant is not obliyated Co present any 
evidence in his favor. He has the right to rely on 
the failure of the Government to prove it's case. 
He way also rely on evidence brou,ht out on cross- 
examination of witwesses called by the Government. 

On the other hand, tne defendant has the 
power to subpoena anyone in support of his position, 

60 chooses, and he may exercise that power if 


cnuoses, 


['ve used the terms “inference and presumption,’ 


An inference is a conclusion which reason and common 
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sense lead you to draw from the tacts which have 
been established by the evidence in the case. It 
is the jury which may draw such inferences. 

A presumption is a conclusion which the law 
requires the jury to make and continues only s0 
long, as it is not overcome or outweighed by evi- 
dence in the case to the contrary. But, unless 
and until the presumption is outweigned by evi- 
dence, tne jury is bound to find in accordance 


with the presuwaption - - tor example, the presum- 


ption of innovence to which I have already referred. 


Evidence is the method by which a disputed 
fact is proved ox disproved. 
fvidence is generally classified as direct 


or circumstantial. 


Direct evidence is the ct 


te 


Stimony of a wit- 
ness as to what that witness saw or heard, that is 
what he knows of nis own knowledge. 

Circumstantial evidence is whore fécts that 
are established from which, in terms of couaon ex- 
perience, one may lopically infer other facts that 
are sought to be established. 

“hac is he evidence in the case which you 


may consider nere: It consists of 


less sf who may have called them; 

exhibits that were received in evidence, 
re,ardless of who may have produced them; 

facts which may have been admitted or 
Stipulated. 

Now, what is not evidence? First, tne state- 
ments or arguments of counsel, &s [ have told you, 
made in che ening, statement, sumaation or during 
the trial. They are not evidence. 


Statements made by m are not evi- 


Thirdly, any evidence which I have directed 
be stricken trom the record. 

Fourthly, questions to which an objection 
has been sustained. The yguestion is not evidence 
and you're not to speculate on what the answer 
might héve been, had I permitted the answer to 


come in or to stand, 


Now, with respect to the charge in this case: 


It is charged in the indictment that commencing on 


er before the loth day of September, 1974, and con- 
ng up to and includin, the 9th day of April, 


2 


76, both dates being approximate and inclusive, 


| 
| 
| 
| 
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within the Eastern District of New York and 
where, the defendant George Baker and a co-con- 
spirator, Rosemarle Baker, along with other per- 
sons unknown, did agree, combine and conspire to 
defraud the United States and an ayency thereof, 
the Social Security Administration, by obtaining 
and aiding in obtaining of payments of false, fic- 
titious and fraudulent claims, in that they did 
claim payments and did obtain payments on the 
clala of kosemaire Baker, under title 42 of the 
United States Code, section 402, knowing that such 
claim was false, fictitious and fraudulent, and 
thet they were not entitled to such paymencs. 

Title 42 of the United States Code, section 
402, is the section which provides for the Mother's 
Insurance Benefits and Survivin, Child's Insurance 


cs, which were described to you in tne testi- 


wdictment ti & num- 
overt acts were committed for the purpose 
of effecting, the objectives of the conspiracy. 
These include: 
That on or ébout the 


" ™, 
Georzé 


SER el aR oe ERE CN 


{ay 
~ 


2 That on or about the lLdchn 


pee 
* 
* 
Sot 
i. 
° 
~ 


’ 


1975 the co-conspirator, kKosemarie Baker, dld 


and fraudulent representations to the Social 


| 

| 
xnowin ly and willfully make false, fictitious | 
Securicy Administration that husbenc, the defen- | 
| 

| 


J. That on eizht occasions the co-conspir- 
@v.oc, Rosemarie Baker received benefit ct} its 
} 
issued by the Social Security Administration, 
Nov the chersce avainst th2 defendant is 
Pased upon 4a violation of tities 13 sf the United 
Staces tod? aot m 236. Frat tion PLOViGes., 
| end. | 10°02 “ Oo VF nt co aN te nc, 
| 
18 || yabipation or nspira 5 dofira 2 United 


* ~ . - % ” ~ “ ? 
: 21 | Lowanee of any false, fictic Ss raudulent 
i! 
i , ‘ss _ 
22 || Slatin shail be Jiity of @ orla: 
if 
. 
1 . 
23 || Now, £9 convict the defendant, George Baker, 
24 ef this offense with which he i rood is 
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reasonable doubt tour elewmnte iixst is that 


the conspiracy to defraud the Government was will- 


ly Lommed between co-con- 


wae 


participated in the conspiracy. 


_ S ws ~ ~~ i 
-tiA tl a8 ithac wae OL 


he oe ae 
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Sie UNSC OL 
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iae indictiuent 


ai YOU 24D, oeyone 4 Leasoliivic duu, Liat 


sonspiracy char,ed 


we: during, 


Chal periov. Tue conepiracy is a 


COMpLiss) SOue uNnlawiul purpose ox 


@ccouMIpLlisn 


uniawtul means. a con- 


eos wehbe LS Sas he ast 
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fact 
Or anu may 


2d comnon aliins and 


iniawiul plan. 
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mot establish 


LOECI if tiie 


cary 


must establish 
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me wisp ed ete Dd oe 
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& iaeaber 
@vidence in case must 
va coneplracy 
this cése, 
participated 


intent to advance 


OL Cie 


or participate wilif 


rticlpate voluncarily an 


intent to do 


ius or with specif 


Smit ant 


evaechin,g tae law requires to be 


to say, partlcipéie wi 


Pose @Lthel 


¢ hy > 
sob2y or to 


the defendant | 


‘One pire 


5 Ouk 


NIE pira -¥, Che 
re aéson- 
Knowingly form- 
ndant ena 


unlawful 


LUrCier some 


ahtentionally 
hing the Lar 
fail to do 


Je, 


rsilp of tne 
establisined 
own con- 
or did, 
Baker, 
her she was 
not to con- 
sid or done. 
the evidence 


what she her- 


acy and the de- 


endant's participation in it be shown by cir- 


nstantial aviden by while! ean the exist- 


which the ex- 


ices May rea- 


not required 
conspiracy. 


common plan 


been an un- 
and conduct 


are done to 
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ip erent 


intent. 


find beyond 4 rea- 


defendant participated in 


least some of 


the ace oupl ish- 


12 a@ct may be 
the ambit of 
stvinced, beyond 
nt knew of 
Lf with ik, 
reasonable 
that a con- 
efendent was one of 
Reker, then the state- 


and the acts there- 


may be consider- 
“Ss to the de- 
ond acts 


O4uC the 
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and acts were knowingly made and done during the 
continyance of this conspiracy and in furtherance 
of some object or purpose of ti conspiracy. 
Otherwise, any admission of incrimintory state- 
ment made or done outside of court by ome person 
nay not be considered as evidence ayainst any 
person wiro is not present end heerd the statement 
made or saw that done. 
Normally, in considering evidence as to con- 
jurv should first determine whether 
or not the conspiracy existed as alleged in the 
indictment and then detennine whether or not the 


illfully beceme a menber of the con- 


» Nowever, only two conspiretors 
d, so that until both the defendant and 
becam members, there could be no con- 
spiracy, since a conspiracy requires that at least 
two people combine to commit an unlawful act. 
{t appears, beyond a ressonable doubt, 


*vidence in the case, that the defendant 


wife willfully formed the conspiracy al- 


indictment and that thereafter either 


4 


of thea knowinsly c ted and in further- 
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wiect or purpos 5f conspiracy, 


one or more of the overt acts charged, then the 
success for lure the conspiracy to accomplish 
the common object or purpose is inneacerial. 

t knowin ly comaitted 
by one of -he coneptirators in an effort to effect 
Or éccompl.sh some object or purpose of the con- 
spiracy The overt act need not be criminal in 


natur2, 1f considered saparately 2nd apart from 


Now, che Government st prove every element 
of the crim char -ed beyond reasonable doubt. 


If the Government fails as to any element, you 


areriat 
acquit. 


of the crime may 


no bearing upon any other 


not infer, solely, from the existence 
conclude that 


he existence of 


:rime has not 


doubt, your 


= nee 
—__—— 


Yn the other hand, "Vict a da- 


fendant 1f each of the @leomente of the Crime has 


been proved beyond a reesonahle d 


hat bo ba 


A difficult aspect of any turor's duty is 


CO d2termine tie ‘redibilicy »f the witnesses and 


to weigh their tceetimony. 
JTOrs are the sole 


‘udges of the 


the witnesess, Credtbtlity refers 


‘2 belfevabilicy of their testimony and the 


thetr tesei mony deserves, 


Youw deterntnation ‘of rhe lervue of credib- 


Very Parrie ly nust danand pon the 


Linpression 


titness n ‘pon vou, a . whether or not 


was tellin ¢ truth Ue @n accurate 


version of what o ‘curred, 


Vhen you walk in th» door of this courtroom 


box, while the trial is g0ing 


2liberatine in the fury room, 


ood judgement 
You dscide whether 
witness is stratghtforwerd and truthful; 


attempted to conceal anything; 


“estify false- 


any reason why a witness Mighe 
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color his testimony. 

In other words, what yo ry to do, to use 
the vernacular, is to si.:e a porson up, just as 
you would do, in any important matter where you 
were undertaking to determine whether or not a 
person is truthful, candid and stratuzhtforward. 

Serutinive the testimony piven, the clreum- 

under which each witness testified and 
every matter in evidence which tends to show 
whether a witness is worthy of belief, 

The ultimate question f you to decide, in 

credibility ts Did the witness tell 

re before you as to essential mat- 

[f you find that any witness willfully ctesti- 
fact, you have a 
the testimony of that witness in 
it's entirety or you may accept thet part or por- 
tion which you believe to he credible, 
that some Government witnesses 
fovernment employees « Olice officers does 
ntitle meir testimony 
ideration than that 
ase. You wi 


credibility the same way vou di: 
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witness. 

Now, the law does not compel a defendant 
in a criminal case to teke the witness stand to 
testify and no presumprion of putit may be raised 
and no inference of any kind navy be drawn from 
the failure of a defendant to testify. 

As stated before, the law never imposes 
upon 4 defendant in a criminal case the burden or 
duty of calling any witnesses or producing any 

(f any facts in the case pernit inferences 
whicn are equally consistent with cutlt and with 


innocence, you may not consider those facts as 


ces ct one lah ep demiaenaseppaabnaeeiisahabaivlaia 


evidence of guilt. Rut, if you are satisfied from * 
the evidence, as a whole, that the defendant is 
suilty beyond a reasonable doubt, vou should find 
a verdict of guilty. a 

I have sought not to comment on the evi- 
dence in this case, in any detail or to give any 
impression, as to my ovm view, if I have one, of 
the rzlative weight of the evidence. If I have 
done so, inadvertently, however, I ask you to 

5 

Gisrezard it entirely, because you are the sole 


of the 
trial, objections have been made and rulings on 
the evidence have been given. You are to draw 
no inferences from the comparative frequency of 
ebiections from one or the other side or from the 
comparative record in havin, obiections sustained. 


Where an obiection to a question has been sustain- 


ed, disreyzard the question and draw no inferences 


about what the answer might have 


he mo 7 Sy = 4 ae it 
deen. Where an objection {s 


other hand, evidenc 


Your duty is to decid he case solely upon 

Che evidence, to weigh the evidence in the 
& 

and to determine the guilt or innaccace of 
defendant, solely upon the bests of such evidence 
and these instructions, 

Your verdict must be 

Each of you, as » L& eniitied your 
own opinio: t d views 

‘ary purpose 


to consider 


‘nts of your 
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fellow jurors; to present your own individual 
views; to consult with one ancther and to reach 
an azreement based solely ard wholly on the evi- 
dence, if you can do so without violence to your 


own individual judgement. 


Fach of you must decide the case for your- 
self after consideration with your fellow jurors, 


but you should not hesitate to chanve an opinion 


which, after discussion with your fellow jurors, 


appears to you to be erroneous. However, if 
after carefully considerine all the evidence and 
the arguments of vour fellow furors, you enter- 
scilentious view that differs from the 
are not to yield your ‘ud,ement simply 
yo. are cutnumbered. 
Your final vote must reflect your conscient- 
lous view as to how the issue should be decided. 


is most serious. 


important 
public; it is eyually important to this 
Under youx oath as jurors, you must decide 


ease witnout fear or favor and solely in 


it's 


269 


duty is to 


the exhibits, 


the testimony 


c, and I will 


have ihe re- 


liberations, you should assume 


», 48 I told you 


j2 reach- 
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a verdict; do not tell him what tne verdict is; 
that will be announced when you return to the 
courtroom. 

lf you have any questions which you wish 
nave answered, you will let me know by telling 
the marshal. 

There will now be a snort recess, during 
which counsel will renew my charge with me, to 
make certain there is nothing which has been o- 
mitted or misspoken. 

As a matter of fact, 1 think we can avoid 

i Will speak to 
Just be patient for a 

(khereupon, the following side bar dis- 
cussion occurred: ) 

THE COURT: Yes, Mr. Baranal? 


BARAHAL: I believe everything has been 


KRAMEK: There's ons request, which I 


neglected to ask. I don't know whether the Court 


feels it's appropriate to put it in at this point, 


that is a charge on false exculpatory statements 


and what weignt the jury can give them, referring 
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